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General Comment

January 4, 2010

Mary Kelsey, Director of IT Pianning and Policy
U.S. Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

Re: OUTLINE OF PANEL COMMENTS ON ESTABLISHEMENT OF A PUBLIC CONSUMER PRODUCT
SAFETY INCIDENT DATABASE UNDER CPSIA SECTION 212

The Toy Industry Association ("TIA") appreciates the opportunity to provide feedback and input
with respect to the issues raised in the CPSC “"Report to Congress Pursuant to Section 212 of the
Consumer Product Safety Improvement Act of 2008” (the “"Report to Congress”) regarding the
implementation of a searchable consumer product safety incident database, currently bearing the
working name SaferProducts.gov. On behalf of its more than 550 U.S. toy manufacturers and
importers, the TIA offers the following initial comments, setting forth in more detail the issues
that it will be presenting in a necessarily limited manner at the public hearing. TIA reserves the
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right to supplement or amend its comments as appropriate.

Thank you.

Ed Desmond on behalf of TIA

Attachments

CPSC-2009-0112-0002.1: Comment from Ed Desmond
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January 4, 2010

Mary Kelsey, Director of IT Planning and Policy
U.S. Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

Re: OUTLINE OF PANEL COMMENTS ON ESTABLISHEMENT OF A PUBLIC
CONSUMER PRODUCT SAFETY INCIDENT DATABASE UNDER CPSIA
SECTION 212

The Toy Industry Association appreciates the opportunity to provide feedback and input with
respect to the issues raised in the CPSC “Report to Congress Pursuant to Section 212 of the
Consumer Product Safety Improvement Act of 2008” (the “Report to Congress”) regarding the
implementation of a searchable consumer product safety incident database, currently bearing the
working name SaferProducts.gov. On behalf of its more than 550 U.S. toy manufacturers and
importers, the Toy Industry Association (“TIA”) offers the following comments, setting forth in
more detail the issues that it will be presenting in a necessarily limited manner at the public
hearing. TIA reserves the right to supplement or amend its comments as appropriate.

Section 212 of CPSIA requires the U.S. Consumer Product Safety Commission (CPSC) to
implement a publicly accessible, searchable database of consumer product incident reports. The
database will permit consumers, government agencies, health care professionals, child service
providers, and public entities to submit reports of harm relating to the use of products regulated
by the CPSC. The CPSIA requires that a report include, at minimum: (1) a description of the
product; (2) identification of the manufacturer or private labelers; (3) a description of the harm;
(4) contact information for the person submitting the report; and (5) a verification by the person
submitting the information that the information "is true and accurate to the best of the person's
knowledge, and that Contact information of individuals submitting information to the database is
confidential and will only be shared with the manufacturer if the individual submitting the report
provides his or her consent. Within five days of receiving a report, the CPSC must, to the extent
practicable, transmit it to the manufacturer. The manufacturer then has an opportunity to submit
comments to the Commission that state the company's position and request that its comments
appear in the database alongside the report. The manufacturer also has the opportunity to identify
any confidential information that appears in the report and request that the Commission redact
such material before it appears online. The CPSIA provides, however, that the CPSC must post
the report online within ten days of providing it to the manufacturer. The database, tentatively to
be located at "SaferProducts.gov," is to go live no later than March 11, 2011 in accordance with
the 18-month deadline set in the CPSIA.

CPSC should implement safeguards for promptly identifying and limiting the posting of false
inaccurate information and for promptly removing inaccurate information to avoid release to the
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public of inaccurate, false, misleading or unfair information. If on panels we wish to address and
discuss the following issues:

1. CPSC should allow indust ing of information that can be incorporated into the

Consumer Portal of the SaferProducts.gov.

The CPSC’s Report to Congress includes a mock-up of a possible layout for the web page
comprising the consumer portal tool designed to facilitate consumer input of incident data, which
was included in Appendix A of the Report to Congress. The mock up, as currently contemplated,
includes a drop down box from which a consumer can chose a type of product, a manufacturer,
and, then a “Product Model”. The mock up also includes a text box in which a consumer is
permitted to supply a “Description of Product” in free text. It may be difficult to obtain a
meaningful identification of a consumer product with these limited choices and descriptions. If
the database permits a greater degree of specificity of product identification this will enhance the
ability of the CPSC and manufacturers to spot trends and patterns in the consumer incident
reports it receives. Such specificity is extremely helpful and is, in our opinion, essential to CPSC
staff in distinguishing real from perceived hazards.

The CPSC has not indicated whether or how it intends to collect information from manufacturers
to supply “product models” to populate the “drop down” menus from which consumers must
choose, in order to identify their product. Many companies produce literally thousands of
different individual products, which can change from year to year. CPSC should make the entry
of data clear and easy to follow. Every effort should be made to encourage factually accurate
details in the report.

Industry should be encouraged to provide information to the CSPC to assist the CPSC to develop
means to ascertain product identification for individual product categories. The level of detail
and form of product identification will vary by industry and manufacturer, which may require
representatives of all consumer product industries to provide feedback to the CPSC and
information they will need from consumers to assure accurate product identification. The ability
to tailor the specificity of product identification to individual industries and manufacturers will
make the database information more useful and meaningful. [Cite to Toy Industry Examples]

2. Consumers should be encouraged to provide contact information to the manufacturers.

The CPSC should encourage consumers to disclose their identities to the product manufacturers
in the interest of enhancing product safety. Manufacturers will often need to obtain further
information directly from the consumer to more fully understand a reported safety incident or a
potential safety issue. Manufacturers who are unable to speak directly to the person who has
information concerning a possible safety incident will be hampered in their ability to completely
understand and quickly respond to a potential safety issue.

The CPSIA requires that a report include, at minimum: (1) a description of the product; (2)
identification of the manufacturer or private labelers; (3) a description of the harm; (4) contact
information for the person submitting the report; and (5) a verification by the person submitting
the information that the information "is true and accurate to the best of the person's knowledge”.
Contact information of individuals submitting information to the database is confidential and will
only be shared with the manufacturer if the individual submitting the report provides his or her
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express written consent. Within five days of receiving a report, the CPSC must, to the extent
practicable, transmit it to the manufacturer. The manufacturer then has an opportunity to submit
comments to the Commission that state the company's position and request that its comments
appear in the database alongside the report. The manufacturer also has the opportunity to identify
any confidential information that appears in the report and request that the Commission redact
such material before it appears online. The CPSIA provides, however, that the CPSC must post
the report online within ten days of providing it to the manufacturer underlying "proof” in
potential litigation.

Manufacturers will be given 10 days to provide any comments or to challenge the accuracy of a
consumer report of a safety incident involving one of its products. The difficulty of evaluating
and assessing the accuracy or import of such consumer reports within 10 days will be magnified
exponentially if the consumer withholds his or her contact information from the manufacturer. If
consumers are advised at the time they are submitting a report to SaferProducts.gov words to the
effect that, “Manufacturers sometimes find it helpful to speak directly with consumers to
investigate safety issues and obtain information regarding reported incidents involving their
products,” this may assist manufacturers to more fully understand the issues that are being
reported, and to increase product safety overall. Information sufficient to enable the
manufacturer to thoroughly investigate the product and issue reported is desirable. [Cite to
examples at other Agencies]

3. The CPSC should develop guidelines for the acceptance and re- publication descriptive
material assuring both products and Manufacturers are accurately identified prior to posting

The CPSIA does not require that the CPSC permit a consumer to add photographs or other files
when they are submitting reports of incidents to be included in the publicly searchable database.
It is essential that misleading, false or inaccurate information be culled from posted reports.
Misidentification of product either intentionally or inadvertently must be avoided so as not to
unfairly harm the reputation of the product, manufacturer, distributor or retailer of the product
involved. Guidelines as a pre-condition to posting in order to avoid dissemination of false or
misleading information should be developed. [Examples will be discussed].

4. Guidelines should be developed to ensure that reports submitted for inclusion in the

database are limited to actual “reports of harm” as required by the CPSIA rather than general

expression of consumer dissatisfaction with a product.

The CPSIA requires that the database shall include “reports of harm relating to the use of
consumer products.” The CPSIA defines “harm” as “injury, illness or death” or “risk of injury,
illness or death, as determined by the Commission.

The Report to Congress does not address what procedures, if any, will be followed to separate
reports that appear to describe only consumer dissatisfaction with a product from the “reports of
harm” that Congress contemplated would be included in the database. Due to an inherent
problem in assuring accuracy of reported data over lengthy periods of time consideration should
be given to limiting reporting of “old” or stale” data not contemporaneously related to the
occurrence of the incident alleged. Users should not be able to report an incident after a year has
passed from the alleged incident since data over time becomes inherently suspect. Recording this
information in a systematic manner will also permit the CPSC and manufacturers to quickly
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identify and to provide more immediate focus on database entries in which serious harm or
actual risk of serious harm has been reported. [Examples will be discussed]

3. Guidelines should be developed for fair procedures to be followed where information
reported may be inaccurate

The CPSIA requires that if the Commission determines that the information in a report or
comment is materially inaccurate, the Commission shall either decline to add the materially
inaccurate information to the database, correct the materially inaccurate information in the report
or add information to correct the inaccurate information in the database. The Report to
Congress states that, “CPSC will expand its current efforts to verify the accuracy of incident
reports, both by using technology and by continuing to investigate the most serious incidents.”
The CPSC is to be lauded on this goal. Section 212(c)(4) provides that if the Commission
determines information in a report (or comment) is inaccurate, it can decline to add the
information to the database, correct the materially inaccurate information, or add information to
correct the inaccurate information. Section 213(c) (3) explicitly provides a means for a
manufacturer to designate information as such. Such a designation triggers the need for a
Commission determination as to whether the information qualifies as confidential before posting
the report online. . Section 212(c) (4) provides that the CPSC must remove or correct inaccurate
reports within seven days after it determines the information is inaccurate. If the report contains
confidential material, then the Commission may not include the report in the public database
until it has redacted the confidential information.

Given the CPSC’s resource limitations, however, and its understandable inability to have the
depths of product-specific knowledge that the manufacturer would have, it would be expected
that potential inaccuracies in reported incidents would more likely be detected, first, by the
manufacturer. There is a danger that inaccurate information regarding a consumer product can
irreversibly damage the reputation of a company and the sales of its product. In addition,
inaccurate reports provide a disservice to consumers, who may become concerned about a
product they have purchased that actually poses no danger or who are misled in their purchasing
decisions by such inaccurate reports. While the CPSIA provides that the website must have a
"clear and conspicuous” notice that the CPSC "does not guarantee the accuracy, completeness, or
adequacy of the contents of the database," the information will, nevertheless, appear on the
website of a federal agency in an official "product safety incident database" and, regardless of
any fine-print disclaimer, is likely to be considered and relied upon by many in the public as
absolutely valid.

The TIA recommends that procedures be adopted to permit there to be an extension of the 10 day
period of time for publication of reports in the database under circumstances where there has
been a challenge to the accuracy of a report. In addition we recommend that CPSC establish a
process to address how it will identify and correct inaccurate information prior to posting online.
[Ways in which this may be achieved will be discussed]

6. Legal/Evidentiary issues of admissibility should be addressed in advance.

The CPSIA Section 212(a) (b) (5) states that, “The Commission shall provide clear and
conspicuous notice to users of the database that the Commission does not guarantee the
accuracy, completeness or adequacy of the contents of the database.” The consumer product
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incident reports that comprise the SaferProducts.gov database, themselves, will be anonymous
hearsay.

The reports from consumers do not fit within the “public records” exception to evidentiary rules
prohibiting the admission of hearsay evidence. The Federal Rules of Civil Procedure 803(8), for
example, permit public records to be admissible as exceptions to the hearsay rule only if the
records reflect “activities of the office or agencies”, “matters observed pursuant to duty imposed
by law as to which mattes there was a duty to report,” and “factual findings resulting from an
investigation made pursuant to authority granted by law.”

To ensure that it is clear that the reports contained in the database may not be elevated to a status
beyond what the reports actually are, through an attempt to characterize them as “public records”
or otherwise exempt from existing prohibitions against the admission of hearsay evidence, CPSC
should clearly disclaim data admissible for any other purposes.

7. CPSC should continue to re-affirm that information submitted to the CPSC under Section
15(b) or any other mandatory or voluntary reporting program will not be included in the
SaferProducts.gov database and will still be subject to the protection and requirements of
Section 6(a) and (b) of the CPSA.

It is clear under CPSIA Section 212(f)(2) that the requirements for establishment of the database
do not remove the protections and requirements of Section 6(a) and (b) of the CPSA for
information submitted to the CPSC under Section 15(b) or any other mandatory or voluntary
reporting program established between a retailer, manufacturer or private labeler. However,
based upon public hearings to date, there remains concern among stakeholders that this
information will be included in the database. The Report to Congress does not address this issue,
so CPSC should continue to confirm in notices posted on the database and database portals that
the requirements of Section 6(a) and (b) of the CPSA apply to information received by the
Commission under Section 15(b) of the CPSA and any other mandatory or voluntary reporting
program established between a retailer, manufacturer or private labeler and the Commission.

Should you have any questions or need clarification on the above comments, please do not hesitate to
contact me at edesmond(@toyassociation.org or at 202-857-9608.

Sincerely,

ol

Edward Desmond
Executive Vice President, External Affairs
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General Comment

I fully support the establishment of a database of recalls by the Consumer Product Safety
Commission. As a new parent I shocked by the number of recalls that happen and am glad to be
on the email list for receiving updates. It would also be great to have the capability to search for
such recalls because not everything we receive is new and it would be nice to look up products
that are handed down or are not very recent recalls. At the warkshop, via the webcast, I heard
the dicussion on model numbers and I know that they are sometimes difficult to find and
anything that could be instituted that makes searching successful even if the model number is
incomplete would be a great help. For instance, if you know many of the other fields maybe an
autofill feature or something along those lines where if you do not have the model number it does
not prevent you from searching or submitting a recall.
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Consumers Union of United States, Inc., publisher of Consumer Reports®, is a nonprofit membership organization
chartered in 1936 to provide consumers with information, education, and counsel about goods, services, health and
personal finance. Consumers Union’s publications and services have a combined paid circulation of approximately 8.3
million, These publications regularly carry articles on Consumers Union’s own product testing; on health, product
safety, and marketplace economics; and on legislative, judicial, and regulatory actions that affect consumer welfare.
Consumers Union’s income is solely derived from the sale of Consumer Reports®, its other publications and services,
fees, noncommercial contributions and grants. Consumers Union’s publications and services carry no outside
advertising and receive no commercial support,



I. Introduction

Consumers Union (CU), the non-profit publisher of Consumer Reports® magazine,
appreciates the opportunity to offer comments as the Consumer Product Safety Commission
(CPSC) develops its public product safety complaint database, as directed by the Consumer Product
Safety Improvement Act of 2008 (CPSIA)'. This database will help consumers avoid injury — or
even worse, death — from products under the Commission’s jurisdiction. It will also be a vital tool
for the Commission, as it can help focus the CPSC’s public education campaigns and adjust the
agency’s priorities to deal with emerging or widespread hazards.

Prior to addressing some of the Commission’s posed questions regarding the database, we
would like to note several critical contextual points for the CPSC to keep in mind. As the CPSIA
was moving through Congress, consumer groups highlighted the secrecy around product hazards
created by Section 6(b) of the Consumer Product Safety Act (CPSA). This section, unprecedented
among safety agencies, requires the CPSC to obtain prior approval from manufacturers before they
release any information about their products to the public. While technically the CPSC can overrule
the company’s veto of the release of data, in reality, the threat of a lawsuit against the agency has
always been enough to stop the CPSC from releasing information. That, coupled with the CPSC’s
need to work incredibly hard to convince companies to undertake some recalls, leads to long delays
between when the CPSC knows a product may be deadly and when they alert consumers to that
danger, if ever.?

During the drafting and debate over the CPSIA last year, when it became clear that industry
would block any attempt to remove the severe restrictions under Section 6(b) of the CPSA, the idea
to include instead a consumer database — collecting in one place all the hazard and safety reports
that come to the Commission from sources other than a report from a manufacturer or private
labeler — began to take shape. This public database would provide government, consumers,
advocates, business and the media with information on product hazards.?

Consumers therefore operate under a veil of ignorance -- lacking vital safety information
that manufacturers and the CPSC may have. While 6(b) still remains as part of the CPSA, there
remains an imbalance of who knows what product safety information when. Consumers who
purchase and use a product too often are the last to know about critical 4product safety information,
unless they are the unlucky ones who first discover the product’s flaw.

! Federal Register / Vol. 74, No. 244 / Tuesday, December 22, 2009, “Establishment of a Public Consumer Product
Safety Incident Database: Notice of Public Workshop.”

2 See Statement of Rachel Weintraub, Director of Product Safety and Senior Counsel, Consumer Federation of
America, Before the U.S. Consumer Product Safety Commission Establishment of a Public Consumer Product Safety
Incident Database, November 10, 2009. Testimony offered on behalf of Consumer Federation of America, Consumers
Union, Kids in Danger, Public Citizen, the Scientific Integrity Program of the Union of Concerned Scientists and U.S.
Public Interest Research Group.

3 Jbid.

4 Ibid,



The public database, created by section 212 of the CPSIA, will serve to lift that veil and
allow consumers to make better-informed decisions — providing them with access to information on
safety as well as a mechanism to share information that they discover. The public database will go a
long way towards increasing transparency at the CPSC and ensuring that consumers will have
prompt access to lmportant information on known product hazards. Such information should not be
kept secret from the public.’

Two stories illustrate the problems with secrecy of product hazard information and the need
for this public database. The first is that of a grout sealing product called “Stand n’ Seal.” Stand ’n
Seal is a spray-on waterproofing sealant for tile grout. According to an October 8, 2007 article in
the New York Times, after a new ingredient was added to Stand ‘n Seal in the spring of 2005, “calls
from customers, emergency rooms and doctors started to pour into poison control centers and
initially in smaller numbers, to the Consumer Product Safety Commission’s own hot line.”® One
child, stopping to talk to h|s father who was using the sealer, suffered damage to 80 percent of the
surface area of his Iungs

With comp]aints mounting, the manufacturer’s chief executive reportedly told staff
answering the company’s consumer hotline not to tell customers that others had reported similar
complaints because doing so “may cause unnecessary public concern.”® “Nearly three months
passed between the time [the manufacturer] first received a report of an illness and the offi C|a| recall
by the Consumer Product Safety Commission, a period during which dozens were sickened.”® The
CPSC officially recalled the product on August 31, 2005. In the press release, the CPSC
acknowledged, “88 reports from consumers who have had adverse reactions after using the aerosol
product, including 28 confirmed reports of overexposure resulting in respiratory symptoms for
which medical attention was sought for coughing, irritation, difficulty breathing, dizziness and
disorientation, Thirteen individuals required medical treatment, including overnight
hospitalization.”'®

A second story demonstrating the need for a public safety database for consumers is that of
Abigail Hartung. In September 2007, Abigail’s father Andrew found her crying with her fingers
trapped in a space between the top rails of her crib, manufactured by Bassettbaby and part of a

3 Ibid.

é Lipton, Eric, “Dangerous Sealer Stayed on Shelves After Recall,” New York Times, October 8, 2007. See also
Statement of Rachel Weintraub, Director of Product Safety and Senior Counsel, Consumer Federation of America,
Before the U.S. Consumer Product Safety Commission Establishment of a Public Consumer Product Safety Incident
Database, November 10, 2009. Testimony offered on behalf of Consumer Federation of America, Consumers Union,
Kids in Danger, Public Citizen, the Scientific Integrity Program of the Union of Concerned Scientists and U.S. Public
Interest Research Group.

7 Ibid.
8 Jbid.
? Ibid.

10 CPSC Press Release, “CPSC, Tile Perfect Inc. Announce Recall of Stand 'n Seal Grout Sealer Due to Respiratory
Problems,” August 10, 2005, available onlinc at http://www.cpsc.gov/CPSCPUB/PREREL/prhtmi05/05253.html.
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Wendy Bellisimo Collection line sold exclusively at Babies 'R' Us. The bolts at the corners of the
crib had come loose, creating the gap. Upon closer inspection, Andrew discovered that the bolt
holes had been drilled too closely to the edge, causing the wood to split.

Fearful that other children would become entrapped in similar cribs, Andrew called the
company that distributed them, Bassettbaby, a unit of the well-known furniture maker Bassett. He
said that a Bassettbaby vice president told him that his was the only complaint the company had
received about the crib and that the company would not take any action to notify other consumers
who might have bought one.

Suspecting the company was not telling him the truth, Andrew contacted the CPSC.
According to the CPSC, Bassettbaby had already received 85 reports of bolts loosening on the cribs,
including one report of a 13-month-old child's hand becoming trapped between the railings.

Andrew did not stop there. He contacted children's-product designer Wendy Bellisimo’s
company. A few days later, Andrew said, Bellisimo’s husband called back and said they had not
heard anything about any problems with the cribs and that they were “horrified” by what he had told
them,

A few weeks after the Hartung incident, a CPSC investigator came to their house and took
away the faulty crib. And a month later the CPSC announced a recall of 8,900 of the cribs and
cautioned parents to stop using them.

Bassettbaby has since issued two other recalls of Wendy Bellisimo cribs. All of the recalled
cribs were manufactured in China and sold exclusively at Babies 'R' Us. In February 2008, 18 cribs
were recalled because spindles on the drop-side of the crib could loosen creating a gap that poses an
entrapment and strangulation hazard. In June 2008, 550 more cribs were recalled because the space
between the spindies on some failed to meet federal standards and could pose an entrapment hazard.

Situations exactly like the Hartungs’ are precisely what this database is meant to prevent.
The company — and the CPSC — were aware of numerous safety incidents with this crib. However,
there was no mechanism in place for consumers to know about the experiences that others had had
with this crib before deciding to purchase it. The CPSC investigative and recall process,
understandably, takes a long time. In the meantime, consumers cannot know whether safety
concerns have sprung up with a particular product. If the product is never recalled, the safety
problems, such as the 85 reports in the Hartungs’ case, never see the light of day and remain within
the CPSC files. The public database will provide just such a mechanism, so that consumers can
research a product’s track record before deciding to purchase it. These kinds of aggregate consumer
safety experiences — especially when it comes to products like cribs, strollers, play yards, and other
products in which parents place their children — can only be collected and made useful to consumers
through a robust public product safety incident database. Consumers will not have to rely on their
own bad experiences, or the chance that a product will be recalled after a lengthy investigative
process, to know not to buy it.

The Hartungs’ story also demonstrates the utility of such a database for the CPSC. As
consumers, health care professionals, child service providers, and public safety entities learn about
the database and submit reports of product safety incidents to it, the database will contain a larger
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well of information; trends in products hazards will become clear to the Commission, and the
agency will be able to identify products and categories of products upon which it should focus its
investigative efforts. The end result of this database should be a safer marketplace, more informed
consumers, and a more efficient CPSC.

II. Workshop Questions

Below are several points that CU would like the CPSC to take into account as it moves forward on
creating the public database. These points are in response to some of the questions posed by the
CPSC in its announcement of these workshops.

DATA CAPTURE/INTEGRITY

* The more the database is utilized by consumers, health care professionals, child care providers,
public safety entities, the more useful the database will be to these groups and to the Commission.
In order to maximize reporting by those affected, the CPSC will have to undertake a significant
public education/awareness campaign. We recommend that the Commission partner with state and
local governments, consumer advocacy groups, health care provider associations, parents’ groups,
the media, and others to spread the word about this database and about how the aforementioned
groups can make a report.

* The information that the Commission is required to include in the database under Section 212(a)
of the CPSIA!! is appropriate. At this time, CU does not suggest that the Commission gather
additional categories of information, but rather that the Commission focus on ensuring the quality
and timely public reporting of the information gathered under the categories listed in the statute.

* Pursuant to the CPSIA, the only information that cannot be included in the public database is
“the name, address, or other contact information of any individual or entity that submits to the
Commission a report described in paragraph, (1)(A), except that the Commission may provide such
information to the manufacturer or private labeler of the product with the express written consent of
the person submitting the information. Consumer information provided to a manufacturer or private
labeler under this section may not be used or disseminated to any other party for any purpose other

1 “SEC, 6A. PUBLICLY AVAILABLE CONSUMER PRODUCT SAFETY
INFORMATION DATABASE. ...‘(b) CONTENT AND ORGANIZATION.—
‘(1) CONTENTS.—Except as provided in subsection (c)(4), the database shall include the following:

“‘(A) Reports of harm relating to the use of consumer products, and other products or substances regulated by

the Commission, that are received by the Commission from—

‘(i) consumers;

¢*(ii) local, State, or Federal government agencies;

¢“(iii) health care professionals;

*‘(iv) child service providers; and

/(v) public safety entities.

*/(B) Information derived by the Commission from notice under section 15(c) or any notice to the public relating to a
voluntary corrective action taken by a manufacturer, in consultation with the Commission, of which action the
Commission has notified the public.

*/(C) The comments received by the Commission under subsection (¢)(2)(A) to the extent requested under subsection
(e)(2)(B).”
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than verifying a report submitted under paragraph (1)(A).”'? This language makes clear that the
personal contact information of| e.g., consumers making a report to the database is not to be made
public. In addition to individual privacy concerns, a reason for this prohibition is to prevent the
harassment or intimidation of consumers or other reporters by regulated companies, and to remove
the fear that plaintiffs’ attorneys will somehow search for clients from this database.

In addition, if the Commission — prior to the posting of reported product safety incident data (within
10 business days of submission of the report to the manufacturer or private labeler) ~ determines
that the information in the report is materially inaccurate, it can decline to post the information, or
it can post the information after it is corrected, or add information to the posting to correct the
material inaccuracy. Other than these restrictions, information can — and should — be publicized for
the protection of consumers.

* The CPSIA is clear that the provisions of Section 6(b) are not relevant to the database.
Specifically, Section 212(a) of the CPSIA (which itself modifies the CPSA) states, “The provisions
of section 6(a) and (b) [of the CPSA] shall not apply to the disclosure under this section of a report
described in subsection (b)(1)(A) of this section. *‘(2) CONSTRUCTION.—Paragraph (1) shall not
be construed to exempt from the requirements of section 6(a) and (b) information received by the
Commission under—

“‘(A) section 15(b); or ‘‘(B) any other mandatory or voluntary reporting program established
between a retailer, manufacturer, or private labeler and the Commission.”

This language is crystal clear that the Commission is not to permit the secrecy provisions of Section
6(b) of the CPSA to become a burial ground for consumer reports of harm that are fully intended to
be made public under the CPSIA. We urge the Commission to remain vigilant against attempt to
conflate Section 6(b)’s secrecy provisions with the directives of the public database.

* In order to help ensure the accuracy and ongoing integrity of submitted data, the CPSC can and
should use software “filters” that sort out redundancies and multiple submissions from the same
source, and that can group multiple, discrete reports for the same problems.

* Some suggestions as to how the incident report form can be designed so that it is clear and easy
for users to complete are as follows: large, easy-to-read font and language on each page of the
database; a “‘step by step” system that asks users to complete one grouping of tasks (i.e., name and
contact information for Commission use, product information, then specific space for comments to
describe complaint) per each page; examples of the type of information that Commission is seeking
for each field; and a clear explanation of both the privacy protections on submitted information and
the necessity and utility to the Commission of these reports.

* While we believe that the database should contain accurate information, we urge the Commission
to ensure that the desire to verify the accuracy of all parts of a report not result in delays in
publication of the report. In order to serve consumers and child care providers seeking to make a
purchase, whatever information that is accurate should go up on the public database while
additional information is verified for accuracy (if necessary).

12 Consumer Product Safety Improvement Act, Public Law 110-134, Section 212(a).
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* The incident report form should only contain links to outside websites if doing so will enhance the
accuracy of the report. Otherwise, we are concerned that these links could confuse reporters or
unnecessarily complicate the reporting process. We also urge caution when linking to any websites
other than other federal, state, or local government websites (i.e., private enterprise websites of any
kind).

* Regarding disclaimers/qualifications on the incident report form, we recommend a disclaimer
notifying people who file a report about the limited circumstances under which their name, address,
or other contact information could be shared with manufacturers and private labelers, and that they
have the right to decline consent for such sharing of their information without affecting the ability
of their report to be published. (See Section 212(a) of the CPSIA: “The Commission may not
disclose, under this section, the name, address, or other contact information of any individual or
entity that submits to the Commission a report described in paragraph (1)(A), except that the
Commission may provide such information to the manufacturer or private labeler of the product
with the express written consent of the person submitting the information. Consumer information
provided to a manufacturer or private labeler under this section may not be used or disseminated
to any other party for any purpose other than verifying a report submitted under paragraph
(1)(A).”) (emphasis added).

* All forms of reporting - telephone and paper, as well as electronic submission via database —
should be encouraged in order to ensure that there is not a “digital divide” in reporting. That s,
reporting should be as easy for those without access to computers and Internet service as it is for
those with these tools.

* Description of the consumer product: Asking consumers/other reporters for the brand, model
name, and model number of the product involved is sufficient. Requesting this information will
help ensure that the correct manufacturer and/or private labeler are identified in a report of harm. In
addition to this information, the database should ask those submitting a complaint to provide
information about the nature of the individual’s injury, if any, age of the injured individual, and the
final disposition of the injury (e.g., hospitalization, other medical treatment, etc.).

By way of comparison, below is what the National Highway Traffic Safety Administration
(NHTSA) asks consumers to fill out regarding reports of safety incidents with car seats:

Child Restraints

Make

Model Number

Type (only appears with some makes)
Date of Manufacture

o Component*

* Component -- Part or system of concern

See (http://www-odi.nhtsa.dot.gov/ivog/index.cfm)



* We suggest those making a report be asked to provide their phone number and e-mail address (if
available) so that the CPSC may contact them to follow up on the report or to conduct an
investigation.

* We offer as an example the privacy practices of the Safety Complaint database maintained by
NHTSA: they may share consumer’s information with the vehicle manufacturer during an
investigation or recall in accordance with their privacy notice, 49 FR 53971; Sept 3, 2004)
(emphasis added). The consumer’s name, address, and phone number are transmitted to the agency
via their secure website. See http://www-odi.nhtsa.dot.gov/ivoq/index.cfm.

The bottom of the NHTSA database website (http://www-odi.nhtsa.dot.gov/ivog/index.cfm) also

contains the following privacy notice: “The Privacy Act of 1974 - Public Law 93-579, As
Amended: This information is requested pursuant to the authority vested in the National Highway
Traffic Safety Act and subsequent amendments. You are under no obligation to respond to this
questionnaire. Your response maybe used to assist the NHTSA in determining whether a
manufacturer should take appropriate action to correct a safety defect. If the NHTSA proceeds with
administration enforcement or litigation against a manufacturer, your response, or statistical
summary thereof, may be used in support of the agency's action.”

DATA ACCESS BY PUBLIC

* Database reports should, as required by the statute, be available in to the public from the
Commission’s website in a searchable format. Specifically, the database should be searchable both
by general word entry, similar to the type of search functions of Google, Bing, Yahoo, and other
similar engines. Second, the data should be searchable by type or category of product: crib,
stroller, toaster, ceiling fan, bath fixtures, kitchen appliances, etc. Third, the data should be
searchable by brand name, model name, and model number. All search results should be sortable
by alphabet, date, and relevance.

* As required by the CPSIA, information from reports of harm and mandatory and voluntary recall
notices should be made available for public search and reporting. The inclusion of all of this
information in the public database will help to establish the relative seriousness of the various
hazards reported, and can help focus the Commission’s public education campaigns and focus the
Commission’s priorities on the issues of greatest danger to public health and safety.

USES OF DATA

* Third party analysis of the raw data contained in the website can be extremely helpful to the
Commission in bringing emerging safety problems to light. A prime example of the utility of third
party analysis of the raw data is the Bridgestone/Firestone tire failure, An independent researcher
was able to download, sort, and analyze the raw data submitted to the NHTSA database by
consumers, and was able to bring to NHTSA’s attention that there was a tread separation problem
with these particular tires. In that case, third-party analysis of the raw data was so critical because
some consumers were reporting the problem as being one related to the Bridgestone/Firestone tires,
whereas other consumers were reporting the problem as being related to Ford Explorer vehicles, on
which the tires were placed and sold. Independent researcher study of these complaints identified
the widespread nature of the problem, and helped to bring about an enormous safety recall. If raw
data is available in this manner, third parties — including organizations like CU — can assist the
Commission in fulfilling its mission of protecting the public.
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I. Introduction

Thank you for holding this public meeting and for providing me with an opportunity to
speak before you today. My name is Rachel Weintraub. I am the Director of Product Safety and
Senior Counsel with Consumer Federation of America (CFA). Consumer Federation of America
is a non-profit association of more than 280 pro-consumer groups, with a combined membership
of 50 million people that was founded in 1968 to advance the consumer interest through
advocacy and education.

The U.S. Consumer Product Safety Commission, before passage of the CPSIA, did not
provide consumers with adequate information about important safety-related problems regarding
products they may own or may be considering purchasing. While CPSC’s web site provides
recall information, it does not include consumer complaints or other information about specific

products that is geared to the public.

Current law requires manufacturers to report product safety problems to CPSC and the
Commission has a hotline to which consumers can report information about products, but such
information rarely gets disclosed to the public, and if it is disclosed, is not disclosed promptly.
Further, once CPSC has information about a safety problem - including problems identified from
consumer complaints — the Commission is required by law to inform manufacturers if it intends
to disclose such information to the public. Unfortunately, because the process between CPSC
and manufacturers can sometimes take years, the information may languish with CPSC before it
is finally disclosed. If the product is not recalled, consumer complaints about it may never be

disclosed, and important safety information may be withheld from the public.



One reason why consumers do not have access to key information about consumer
products is because of a provision in the Consumer Product Safety Act - Section 6(b) - that has
the result of almost always withholding product safety information from consumers. In addition,
lawsuit records and settlements are often sealed and manufacturers have been documented as
telling customers they are the first to complain of a problem — even if they have knowledge of

other similar complaints.

As the recalls and injuries in 2007 led Congress to consider product safety reform in-
depth, consumer advocates often pointed to the chilling effect of Section 6(b) of the Consumer
Product Safety Act. This provision, unprecedented among safety agencies, requires CPSC to
obtain prior approval from manufacturers before they release any information about their
products to the public. While technically CPSC can overrule the company’s veto of the release
of data, in reality, the threat of a lawsuit against the agency has always been enough to stop
CPSC from releasing information. That, coupled with CPSC’s need to work incredibly hard to
convince companies to undertake some recalls, leads to long delays between when CPSC knows

a product may be deadly and when they alert consumers to that danger, if ever.

Consumers therefore operate under a veil of ignorance -- missing vital safety information
that manufacturers and CPSC may have. While 6(b) still remains as part of the Consumer
Product Safety Act, there remains an imbalance of who knows what product safety information
when. Consumers who purchase and use the product too often are the last to know about critical
product safety information, unless they are the unlucky ones who first discover the product’s

flaw.



For example, the CPSC’s knowledge of numerous, serious and well documented harms
caused by Stand ’n Seal, a spray-on waterproofing sealant for tile grout is of great concern.
According to an October 8, 2007 article in the New York Times, after a new ingredient was added
to Stand ‘n Seal in the spring of 20085, “calls from customers, emergency rooms and doctors
started to pour into poison control centers and, initially in smaller numbers, to the Consumer

»l

Product Safety Commission’s own hot line.”" One child stopping to talk to his father who was
using the sealer, suffered damage to 80 percent of the surface area of his lungs.2 With complaints
mounting, the manufacturer’s chief executive told staff answering the companies’ consumer
hotline not to tell customers that others had reported similar complaints because doing so “may
cause unnecessary public concern.” “Nearly three months passed between the time [the

manufacturer] first received a report of an illness and the official recall by the Consumer Product

Safety Commission, a period during which dozens were sickened.”

The CPSC officially recalled the product on August 31, 2005. In the press release, CPSC
acknowledged, *“88 reports from consumers who have had adverse reactions after using the
aerosol product, including 28 confirmed reports of overexposure resulting in respiratory
symptoms for which medical attention was sought for coughing, irritation, difficulty breathing,
dizziness and disorientation. Thirteen individuals required medical treatment, including
overnight hospitalization.” The Commission did not disclose critical safety information to the

public and used 6(b) as a shield to maintain the secrecy of these severe health effects. However,

! Lipton, Eric, “Dangerous Sealer Stayed on Shelves After Recall,” New York Times, October 8, 2007.

2 |bid.

? Ibid.

* Ibid.

* CPSC Press Release, “CPSC, Tile Perfect Inc. Announce Recall of Stand 'n Seal Grout Sealer Due to Respiratory
Problems,” August 10, 2005, avallable on the web at
http://www.cpsc.gov/CPSCPUB/PREREL/prhtml05/05253.htmi.
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even after the official recall, the hazardous product remained on the shelves; the replaced product

contained the same hazardous chemicals and many people were severely injured.

The public database, created by section 212 of the CPSIA, will serve to lift that veil and
allow consumers to make informed decisions — providing them with access to information on

safety as well as a mechanism to share information that they discover.

The public database will go a long way towards increasing transparency at CPSC and
ensuring that consumers will have prompt access to important information on known product

hazards, Such information should not be kept secret from the public.

Implementation of an effective database also will help dispel a culture of secrecy that for
too long has harmed the larger work of the agency, discouraging the free exchange of
information among CPSC scientists and technical staff, and the release of CPSC research to the

public.

The CPSC’s Injury Information Clearinghouse aggregates data (e.g. injuries and deaths)
about product hazards and incidents received from numerous sources. The Clearinghouse is also
charged with disseminating such statistics and information to the public. However, if a consumer
wants to learn valuable information from the database about the safety record of a particular crib
or stroller before purchasing it for a baby, she or he would not be able to obtain it, or any other

product-specific information (e.g., the product’s brand name).

During the drafting and debate over the CPSIA last year, when it became clear that
industry would block any attempt to remove the gag order that is section 6(b) of the Consumer

Product Safety Act, the idea to include instead a consumer database ~ collecting in one place all
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the hazard and safety reports that come to the Commission from sources other than a report from
a manufacturer or private labeler ~ began to take shape. This public database would provide

government, consumers, advocates, business and the media with information on product hazards.

I1. Section 212 of the CPSIA

The CPSIA is clear about what is required in the “Publicly Available Consumer Product
Safety Information Database.” Section 212 of the CPSIA amends section 6 of the CPSA. The
provision states that subject to appropriations, the Commission shall “establish and maintain a
database on the safety of consumer products, and other products or substances” regulated by the
Commission. The provision further clarifies that the database must be publicly available,
searchable, and accessible through the CPSC website. This requires CPSC to develop a user
friendly format that will encourage submissions and inquiries.

Section 212 states that the contents of the database will include, “reports of harm relating
to the use of consumer products . . . that are received by the Commission from consumers; local,
state, or federal government agencies; health care professionals; child service providers; and
public safety entities” as well as reports under Section 15(c) of the CPSA and comments
received from manufacturers or private labelers in response to the reports. Section 15(c)
includes actions CPSC takes based on product hazards reported to them by companies.

Section 212 also specifies what type of information should be collected for inclusion in
the database, specifically: a description of the product; identification of the manufacturer or
private labeler; a description of the harm related to the use of the product; contact information for
the reporter, including a verification of the information and anything else CPSC deems in the

public interest.



The statute also clarifies how the dataset should be organized. The database should be
searchable by date of report, the name of the product as well as model and other names given by
the manufacturer and anything else CPSC deems in the public interest. In addition, the database
cannot disclose the name of or contact information for an individual consumer using the

database, in order to protect consumer privacy.

II1. Suggestions for Interpretation of Section 212

Since the statute gives CPSC discretion to implement provisions of the Database
consistent with what the Commission deems is in the “public interest,” we offer the following
suggestions for interpreting content and features that are in the “public interest” which should
provide assistance to CPSC as the agency develops the database:

o CPSC should make the entry form or phone script for those reporting to the database
clear and easy to follow. Every effort should be made to encourage as many details as
possible in the report.

o Lack of any specific information, such as a model number, should not stop the process or
prevent a report from inclusion in the database. The manufacturer name might be
different from the name on the product — with many licensing agreements, especially in
children’s products, consumers will have to be detectives in some cases to find the
correct manufacturer name, along with the brand name it is sold under. The form and/or
phone script should give detailed instructions on possible places to look for this
sometimes hidden information.

¢ Once detailed information is collected, CPSC has five business days to report to the

manufacturer to give them the ability to refute or correct information in the report. The



law requires CPSC to post the information within 10 days of reporting it to the
manufacturer; it is imperative that this timeline be met for the database to be effective,
After entry, the information must be organized in such a way that consumers and others
can find answers easily. CPSC must build in functionality to allow for searches based
upon specific products, all of the various product names (including common
misspellings), types of injury, and uses of products.

CPSC should also link to other relevant information within the database, including staff
research. If the product that is subject to the entry has been recalled, CPSC should note
that and link to the recall notice. If it is recalled as a result of the complaint or at a later
date, that information should also be added. Consumers should have access to both the
report of the hazard and the recall information at the same time.

Public access to information is vital to safety. Simply allowing consumers access to the

safety record of products will increase safety and encourage the speedy removal or redesign of

unsafe products. Allowing consumers to report problems they encounter with products will also

help the Commission to do its job of protecting the public from unsafe products.

We also hope that CPSC will use this information to analyze this valuable data and mine

it for trends and emerging problems.

IV. Comments Regarding CPSC’s report to Congress on the Database

In September of this year, CPSC issued a report to Congress about its efforts to

implement section 212 of the CPSIA.

A. Strengths of the Report



CPSC makes clear that it will meet the March 2011 deadline for implementation. We
applaud this development since the earlier information will be available to consumers, the more
informed consumers will be about making decisions about product safety. Second, CPSC
outlines an extensive public outreach campaign to encourage use of the database and other CPSC

resources.

We agree that the strength of the database is contingent upon the data that is included
within it. Ensuring that consumers and others know about the database, both as a place to report
as well as to access data, is a critical to the effectiveness and utility of the information included
in the database. We also applaud the priority that CPSC places upon improving its ability to
identify risks and respond quickly, particularly that the database is intended to “enhance the
quality, value and accuracy” of the data collected. We support the work of the Commission to
eliminate the information “silos” that have existed for years at the Commission. The plans to
integrate the database with other CPSC programs and information is vital to assisting CPSC with
their work to reduce product hazards as well as enable consumers to have access to all sources of

information from one portal.
B. Suggestion for Improvement

Much of the focus of the report seems to be upon individual consumers reporting their
experiences with products and then using the database to research pufchases. However, the
needs of all users should be integrated into the planning, evaluation, outreach and use of the
database. The users, as articulated in part by the statute, will include consumers, industry,
consumer organizations, health care providers, child care providers, reporters, researchers and

others.



In addition, we urge CPSC to address how it will integrate pre-database incident data into
the new system, It is vital to include incident data that pre-dates the database into the new
repository in order to ensure that the database is robust, and any analyses of new data can
adequately assess risks posed by all data collected by the agency, not just that data collected after
the database is up and running.

Further, we recommend that a timely and transparent appeals process be created so that
when CPSC redacts, corrects, or removes data, the complainant can show why such information
should be included. Industry may use a broad brush when making determinations about what
information should not be made public because they claim it is a “trade secret.” In order to
prevent abuses of “trade secret” protections, and to ensure that the database serves its purpose
and the statutory directive, clear guidelines should be used and noted when decisions are made

to include, amend or exclude specific information,
V. Criticisms of the Database

Some industry representatives have expressed concerns that competitors will use the
CPSC database to their advantage to discredit other companies. The CPSIA database provision
addresses this issue by allowing companies to refute complaints on the database, and requires the
CPSC to remove or correct any false information. Concerns have also been raised that such a
database would result in attorneys “shopping” for personal injury clients. The provision
addresses this issue by prohibiting CPSC from disclosing the names and addresses of consumers

on the database — therefore, identifying a particular consumer would not be possible.

V1. Conclusion



We strongly support the existence of the database that will create a mechanism where
consumers and others can report and obtain critical safety information about the products they
use every day. We are encouraged by the Commission’s work on the database thus far, and look

forward to working with the Commission as the database is implemented.

This database will help CPSC to do its job more effectively, The public posting of
consumer, health care professional and public safety officials’ information about the known
hazards posed by specific consumer products means that CPSC will be able to better identify
emerging problems with dangerous products and take steps to remove such products from the

marketplace and protect consumers more quickly. This database will help save lives.
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Establishment of a Public Consumer Product Safety Incident Database:
Public Workshop, January 11 and 12, 2010

Below are Safety Research & Strategies comments regarding the questions raised by
CPSC with respect to the development of a Product Safety Incident Database (74 FR
68053, December 22, 2009),

1. Data analysis and reporting

e Should the CPSC design the online incident reporting form to ensure the capture of
data that can be used in scientific statistical analysis? If so, how?

e What can the CPSC do, from a system design perspective, to ensure the accuracy of
submitted data?

¢ In what formats should the CPSC make data available to the public? Please explain
your reasoning.

o What types of data analysis and reporting tools are being used by third-party analysts
in the public and industry? What are these tools’ relative merits and drawbacks?

¢ What data sets, including information from reports of harm and mandatory and
voluntary recall notices, should be made available for public search and reporting?
Why?

Under section 6A(b)(4) of the CPSA, the data should be available **in a manner consistent
with the public interest” and “in a manner to facilitate easy use by consumers.”

Addressing both the public interest and the ease ot use by consumers, we draw on
extensive experience with the NHTSA data which we routinely use for defect
surveillance, and from which we have built a commercial research tool. We are also
drawing on our experience as product safety advocates frequently working with
consumers and their counsel.

The backbone of a public database is the fusion of sufficient detail on the product and
problem and public availability of the data in a timely fashion. The success of the
database to meet the public interest goals and facilitate ease of use requires the agency to
balance what is absolutely necessary for a minimal level of information to qualify as a



*complaint,” against the detailed information demands of the agency and other
stakeholders. Like the NHTSA consumer complaint database, the consumer product
database will add to the tools available for surveillance and for educating consumers who
often have little viable information on the potential hazards associated with products they
purchase.

Populating the complaints database requires multi-tiered outreach and the ability for
consumers to easily and simply report product problems. Again, based on our
experience, the form with which consumers interact must have an open narrative section
along with discrete data fields — a minimum of which should be required for submission,
including the complainant’s contact information (see below), product information, and
problem type.

The data that populate the database need to be available as open format, delimited, ASCII
text files that are downloadable from the agency. This serves the public interest in a
number of important ways. First, the data are transparent for all interested parties and
stakeholders to analyze — everyone can examine the data from a level playing field. This
is particularly important as a check-and-balance and creates a win-win scenario for the
agency, consumers and manufacturers because there is a greater likelihood of that
product issues can be identified can be identified remedied in a timely fashion (as well as
any potential problems associated with the data itself).

Second, outside review of the data will support the agency and its consumer protection
mission. Consumer product safety, and particularly surveillance and countermeasures,
are best served when all stakeholders have access to complaint data that is sufficiently
detailed, timely and available. Our experience with NHTSA shows that independent
analyses of complaint data can lead to enforcement activities and improved product
monitoring and countermeasures by manufacturers while providing consumers with
information on problems associated with the products they buy and depend on.

Our use and analysis of the NHTSA data has helped the agency open investigations and
has led to the recalls of tens of millions of vehicles and tires involving defects ranging
from engine compartment fires to substandard tires. Other Non-Governmental
Organizations (NGOs) routinely provide important surveitlance assistance to NHTSA
using the complaint data. For example, statisticians at Quality Control Systems, Corp.
have created a statistical ranking system to quantify the unusual distribution of
complaints related to specific components associated with each fleet. This ranking system
is not based on simple counts of complaints and is described in the peer-reviewed paper
published in Injury Prevention.’

There are an array of tools used for analysis and review of data and because these tools
continue to change, it is important to provide the data in a generic format. Further, use of
the data should not require the purchase of proprietary software. Analyzing the data

' Whitfield, R. A., and Alice K. Whitfield, "Improving Surveillance for Injuries Associated with Potential
Motor Vehicle Safety Defects.” Injury Prevention, April 2004, 10:88-92.



often requires the use of statistical tools and databases that are outside of general
consumer needs. By simply making the data available, the agency makes it possible for
anyone interested to use the tools of their choice. This method is employed by NHTSA
and effectively allows manufacturers and NGOs to access the latest data for analyses.
NHTSA updates the downloadable files daily.

The accuracy of submitted data should be integrated into the design of the database. This
will require the agency to find a balance between requiring the least amount of
information while still imaintaining the highest level of accuracy and minimizing the
manual review of the data by agency staff. Accuracy should start with the complainant
and the product identification. It is our firm belief that questioning the accuracy of the
product problem described by the consumer is NOT the purview of the agency or
manufacturers. Complaints should not be blocked, removed or otherwise flagged when a
manufacturer claims the problem is not accurately described by the complainant. If this
is allowed, the database becomes moot. Given the agency staff and budget, it is not
feasible, or advisable. for the agency to become the arbiter of right and wrong between
consumer and manufacturer allegations. There is a natural conflict between the consumer
view of the product problem and the manufacturer’s view.

The recent problems associated with unintended acceleration in Toyota and Lexus
models provide a good example of how a company and its customers can be at odds.
Toyota claims that these events are precipitated by errant and poorly designed floor mat
interference with the accelerator pedals. However, many consumer reports do not
support Toyota’s theory. If, in this instance, complaints were said to be materially
inaccurate by the manufacturer (or even NHTSA) if the consumer concluded floor mats
were not the cause, then many of the complaints could be excluded preventing further
analyses of the problems and potential root causes.

Froim a system design perspective, 1o ensure the ongoing integrity of submitted data, data
deletion should not be done except in extreme circumstances, like verified fraudulent
reports. Deleting data after a pre-set time frame is also unacceptable. Even after the data
are no longer viable for surveillance and enforcement and products are off the market,
historical comparisons and analyses provide important perspectives for all stakeholders.

Consistent and well-documented guidelines for agency staft or contractors who interact
with the data and consumers are critical for data integrity and maintaining the structural
integrity of the system. Any changes made to the data structure should require ample
public notice and accommodate new data in ways that will not alter prior data structures,

Consumer product safety is not just the purview of'a government agency — it is a
community effort involving all stakeholders — consumers, NGOs, manufacturers and the
agency.

Finally, the agency should consider incorporating recalls and closed investigations into
the database search structure. When consumers search for complaint information on a
product or product category, they should be able 1o access recall and investigation



information without conducting a separate search in another database. Our commercial
database (www.VSIRC.com) allows users to search for agency complaints,
investigations, recalls, and crash and compliance tests in one search. Results are
organized in a tabbed interface that provides users with the relevant information at a
glance and doesn’t require navigating to multiple datasets and re-searching the same
product.

2. Reports of harm:

¢ How should the CPSC design the incident report form so that it is clear and easy for
users to complete?

e From a design perspective, how should the CPSC deal with incomplete reports of
harm?

e Should the incident report form check for inaccurate information? How?

e What, if any, instruction to users should be included on the incident reporting form?

e Should the incident report form contain links to outside websites? Please explain your
reasoning,
What, if any, disclaimers or qualifications should appear on the incident report form?

¢ Should any category of persons be excluded from submitting reports of harm for
inclusion in the public database, and, if so, by what means?

e Should reports of harm submitted by telephone or paper meet the same statutory time
frames for submission in the public database?

e What should a description of the consumer product entail and why?

e What means can the CPSC employ to ersure that the correct manufacturer and/or
private labeler are identified in a report of harm?

The primary challenge to incident report form design is creating one that collects detailed
enough information for data analysis in a simple, quick format that does not overwhelm
complainants. To that end, the form should have as few required fields as possiblc to
ensure complaint accuracy while providing additional tields that can be filled in if the
complainant has additional information. If the electronic form spans multiple screens,
complainants should have the option to review and edit his’her submission at any point in
the process. The form should consist primarily of discrete fields (ex. Manufacturer or
private label name, model, model number, UPC Code) as well as a free-form incident
description field where complainants can provide detailed information and notes that fall
outside of the other fields. '

[ncident form submission should be contingent on core ficlds being populated. The web
form should not allow for user submission without population of those fields.

Users should be instructed to answer questions as thoroughly and completely as possible.
They should be encouraged to reference documents associated with the purchase and use
of the product while filling out the form and have the ability to upload supporting



documents and/or photos — with the caveat that they exercise discretion and include only
those materials that are most relevant.

Obtaining a useful description of the consumer product is one of the greatest challenges
of the public database. In many cases, complainants will be able to provide manufacturer
and/or private labeler and model or model number of the product. The combination of
those two pieces of information is an adequate product description.

Unfortunately many products, once removed from packaging, are not labeled with that
information. This is particularly true for products manufactured by companies that are
less likely to conduct or conform to appropriate safety testing, adding importance to the
role of the CPSC in monitoring consumer incidents involving those products. For that
reason, we propose an alternative suitable product description for unlabeled products,
consisting of product category (e.g., blender, crib, etc.) and detailed product description,
asking specifically for a brief description of the appearance of the product (i.e., size,
color, markings on product). The form should be constructed in such a way that
consumers are able to submit if they provide either manufacturer and/or private labeler
AND model name and/or model number, or product category and detailed product
description.

Given the varied nature of the products and incidents that will be captured by the form, it
is not realistic for the form to catch inaccuracies.

CPSC can only request that consumers provide information as accurately as possible.
Providing an auto-fill feature (rather than a long pull-down listing manufacturers, makes,
models, etc.) can help facilitate accurate data entry. The agency will want to avoid the
multitude of potential spellings and acronyms for the same product or model.

It is not realistic to expect the agency to verify the accuracy of every complaint
submitted. Further, given the varied nature of the product covered by the database, there
is no obvious way to automate the verification process.

The incident report form should not contain links to outside websites. However, if the
complainant chooses to include a URL relevant to the product or complaint in his/her
incident description, that should be permitted.

Complainants should be made aware that their contact information will be used by the
agency only, unless they give the agency express written permission to share that
information with the manufacturers and/or private labelers. Prior to final submission of
the report form, users should be asked to agree to (anonymous) inclusion in the database,
At that point, they should also be given the option to allow the agency to release their
contact information to the manufacturer or private labeler.

No category of persons should be excluded from submitting reports of harm for inclusion
in the public database.



All reports of harm, regardless of method of submission, should meet the same statutory
time frames for submission in the public database.

A complainant should be required to submit his/her name, address, and phone number
and/or e-mail address. Requiring either phone number or e-mail address ensures that the
agency will have a quick method for following up on a complaint while allowing
complainants without both a phone nwmber and e-mail address (or those who aren’t
comfortable submitting or the other) to submit complaints.

3. Manufacturer notification and response

e What means should the CPSC employ to notify manufacturers and private labelers
regarding a report of harm within the five day statutory time frame?

¢ Given the statutory timeframe for notification, should manufacturers and private
labelers be able to “‘register’’ contact information with the Commission for the
purposes of notification of a report of harm? Please explain your reasoning.

¢ What form of contact information should be acceptable, i.e., electronic mail only?

e What other issues should the CPSC consider?

e What, if any, authority does the CPSC have to withhold a report of harm from the
public database if a manufacturer or private labeler claims the report contains
materially inaccurate or confidential information?

e What means should the CPSC employ to allow manufacturers and private labelers to
submit comments regarding a report of harm or to designate confidential information?

e What issues should the CPSC take into consideration when developing such process?

o [f a manufacturer or private labeler requests that a comment associated with the report
of harm be made available in the public database, what, if any, circumstances should
prevent such comment from inclusion in the public database?

e What, if any, circumstances may arise which restart any timeframes contemplated in
the statute with regard to manufacturer notification and responses?

e How can the CPSC ensure that manufacturers and/or private labelers do not use a
submitter’s contact information for purposes other than verification of a report of
harm? By what means can the CPSC enforce such provision?

Our comments here are limited to the questions on withholding reports of harm and
manufacturer or private labeler comments on reported hazards.

Please sec our comments in Section 1. Data Analysis and Reporting. Again, our position
is that accuracy should start and end with the complainant and the product identification.
Determining the accuracy of the product problem as described by the consumer, or
allowing manufacturer comments on the consumer description, creates a conflict that
can’t be resolved in the context of this database. The database is simply consumer
reporting tool and the basis for surveillance activities. The database and the



complainants’ reports do not alone serve as determinants of defect. Careful review of the
data, in conjunction with other methods of product safety investigation, are still required.

It is generally understood that complaints to NHTSA are unverified consumer complaints
with no endorsement of accuracy. This system has been in place for decades and web-
based since the late 1990s. The result has been neither catastrophic nor overly
contentious to any of the stakeholders. Agency defects investigators mining the data for
potential trends have the ability to examine the complaints in context ot other
surveillance data sources ranging from manufacturer-submitted Early Warning Reporting
of death, injury, property damage and warranty claims, to crash-based data like the
Fatality Analysis Reporting System (FARS). Investigators must still examine the data in
conjunction with engineering evaluations of the components or products themselves.

4. Additional database content:

e What additional categories of information should the CPSC include in the public
database and why?

e What, if any, information cannot be included in the public database pursuant to the
statute and why?

e Under what circumstances are the provisions of section 6(a) and (b) of the CPSA
relevant to the provisions of section 6A of the CPSA, especially with regard to
additional categories of information that may be included in the public database?

As noted in the first section, Data analysis and Reporting, we strongly suggest that a
component to the consumer search include recalls, closed investigations and consumer
complaints in a singular search. Consumers who are taking the time to examine
complaints are certainly interested in recalls and investigations of the specific products or
category of products they are researching.

5. Materially Inaccurate Information

e [sthe CPSC’s responsibility with regard to materially inaccurate information limited
to reports of harm and manufacturer comments? Why or why not?

¢ What, if any, measures should the CPSC employ to prevent the submission of
fraudulent reports of harm while not discouraging the submission of valid reports?

e What types of information constitute materially inaccurate information? Please
explain your reasoning.

¢ How should the CPSC process a claim that a report of harm or a manufacturer
comment contains materially inaccurate information, both before and after such
information has been made available in the public database?

¢ How should the CPSC allow a submitter or others to claim that a manufacturer has
submitted materially false information?



¢ Given the statutory timeframe, how should the CPSC review claims of materially
inaccurate information?

e What specific disclaimers should the CPSC make with regard to the accuracy of the
information contained in the public database and why? Where should such
disclaimers appear and why?

At the last meeting, much of the discussion on materially inaccurate information centered
on manufacturers concerns that fraudulent complaints from competitors and / or
consumers will taint the system. Based on our experience with the NHTSA data, we
have not found any evidence to support such a theory. Can a fraudulent complaint be
lodged by a savvy competitor of consumer? Undoubtedly. However, this is likely to have
a nominal affect on the data and manufacturers. These problems have not been identified
in the NHTSA system,

Our primary concern is with accuracy is in eliminating spam or web “robots” from
populating the database and setting up a reasonable baseline of required fields that will
allow the agency to verify the complainant and identify the product.

See our comments to Section | Data Analysis and Reporting.
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Thank you to the Chairman and the Commissioners for allowing me to speak today on
behalf of Public Citizen to offer our views on the establishment of a public consumer product
safety incident database. My name is Christine Hines and [ am Consumer and Civil Justice
Counsel in Public Citizen’s Congress Watch division. Public Citizen is a national nonprofit
consumer advocacy organization.

In January 2008, a Public Citizen report revealed that the Consumer Product Safety
Commission took an average of 209 days (a little less than eight months) to warn the public
about hazardous products in the 46 cases from 2002 to 2008 in which the Commission levied
fines against the manufacturers. [t was clear that while information regarding dangerous products
was known by the manufacturers and the agency, it was withheld for unreasonable amounts of
time from parents, children and other users of these products. Consumers remained at risk while
the dangerous products stayed on the market. We found that the delay in reporting dangerous
products or issuing recalls was partially caused by the agency’s stunning lack of urgency and
lack of resources. The agency disputed our findings but did not provide any materials in support
of its claims. Through a Freedom of Information Act request, we sought additional information,
including the dates on which manufacturers and the CPSC became aware of hazards and the
dates on which the CPSC informed the public about them. The agency refused to release its data,
citing confidentiality.

In summer 2008, Congress passed the Consumer Product Safety Improvement Act
(CPSIA). The CPSIA created new requirements for the CPSC, granted it new authority, created a
new kind of urgency at the agency, and gave it additional resources. The provision requiring the

creation of a public consumer product database is critical to protecting consumers from potential
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hazards, helping to close the time gap between the manufacturer learning of a hazard and the
information actually reaching consumers.

The database empowers both the agency and the public, It will allow members of the
public to assist themselves in researching a product’s safety record and to quickly report
potential hazards. The database will also allow the agency to notify manufacturers and allow
those manufacturers to respond in a timely manner. Additionally, the information on the database
will be current. But most important, it will reduce the time it takes to identify and inform the
public of hazardous products by including the public in the conversation on recognizing
potentially dangerous products — a conversation that historically has been limited to industry and
the agency.

Industry representatives have criticized the creation of a database. They are concerned
about the accuracy of incident reports as well as the possibility that confidential business data
will be released on the database. But the database will help responsible manufacturers by giving
them feedback on potential product hazards. And the database cannot possibly include
confidential business information because its contents will be generated by consumers; by
definition, information in the hands of consumers cannot be considered confidential business
information. Further, manufacturers’ opportunity to give feedback could help ensure that the
database is a credible resource, particularly when contrasted with the alternative of private
entities building and maintaining their own online databases without industry feedback.

This database, if implemented properly, has the potential to address our primary concern
— ensuring that critical safety information for products is shared in a timely manner among all
interested parties: the Commission, other federal agencies, health professionals, consumer

interest groups and most importantly, consumers.
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2)

3)

4)

We suggest the following safeguards or actions to assist in building a useful database.
First, we urge full compliance with the CPSIA’s requirements, particularly the provisions
regarding time limits. The database provision allows time for the Commission to receive
and review incident reports and forward them to manufacturers. It also allows
manufacturers sufficient time to report on inaccuracies or other objections before reports
are posted. The agency must comply with the time requirements to ensure that the
database fulfills its purpose. Delays in posting incident reports will only increase the
chances that a hazardous product will harm unaware consumers. We propose that the
database be engineered to automatically publish incident reports to the public within the
required 10 business days of receipt. An automatic posting, as opposed to a manual
posting, may help to curtail the staff’s work load in addition to ensuring timeliness.
Second, the CPSIA specifically identifies certain members of the public whose reports
will be included in the database: consumers, government agencies, health care
professionals, child service producers, and public safety entities. We recommend that the
database provide a means for reporting parties to identify, if they choose, the group they
belong to when submitting reports. This will help the agency to attach certain weight to
reports based on the reporter.

We urge the Commission to allow users to submit as much detail as possible regarding a
product and ensure that the information is posted on the online database, so that
consumers or third-party groups can adequately research and obtain useful data on
product histories.

The Commission’s report to Congress on the implementation of the database devoted

several pages to a description of its public affairs campaign. While we agree that public
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outreach is important for educating consumers, the report could have included more
detailed information on the agency’s plan for the database itself. The plan included three
screen mock-ups, but we would have liked to review data that would typically appear in
search results or in report submissions. In addition certain details were left unexplained,
such as what information would be provided to individuals who follow the “click for
more details” link shown on the search results mock-up page.

5) Finally, the industry portal is potentially troublesome. The portal may allow for ease of
communication between the agency and industry regarding incident reports as well as
protection of trade secrets and other legally protected data. But the portal must not
become a harbor for information that ultimately should be made available to the public.
We urge the Commission to use extreme caution when determining which information to

“segregate” and which information to release to consumers.

Public Citizen supports the Commission’s efforts in implementing a vigorous consumer product
database, and we are committed to educating consumers about the database and ensuring that
they will be able to use this important tool to the fullest extent possible. Thank you for holding

this hearing.
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Thank you to the Commission for allowing me to speak at this workshop on behalf of
Public Citizen to offer our views on the establishment of a public consumer product safety
incident database authorized under the Consumer Product Safety Improvement Act.

We previously presented a statement at the Commission’s November 10th hearing. At
that hearing I emphasized Public Citizen’s strong support for the database. We believe it will
empower both the agency and the public. It will be critical to protecting consumers from
potential hazards because it will reduce the time it takes to identify and inform the public of
hazardous products, as well as enabling concerned consumers to research products themselves.
The database will also help responsible manufacturers by giving them timely information from
customers on potential product hazards.

The Commission has identi